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January 9,2002 

DIRK KEMPTHORNE 
GOVERNOR 

V IA  FACSIMILE AND U.S. MAIL 

Dear Secretary Abraham: 

This  concerns the long-running controversy regarding the cleanup of Pit 9 at the Idaho 
National Engine+ and Eswimnmental Laboratory (INEEL). This is not a matter of 
YOW making. You inherited this one and I have faith in you, Spence,’to finally help us 
achieve a SoIution. 

It has ~ C C A  over thirty years since your pdeccssor agency, the Atomic Energy 
Commis~on, promised that transuranic waste buried at the MEEL would be removed 
‘‘within the decndc It has been nearly ten years since the Department of Energy (ROE) 
wnnm.ittcd to the Pit 9 project and nearly 5ve years Since the agrtnnent to restructure tbe 
prOjtct whcn DOE failed to perform. Ova two years agos Secretary Richardson vowed 
to me his %nwaiering wnamiment zo the qpdWoru rcnudation of PU Y.m I t  bas 
been O V ~ T  nine months since DOE invoked tbe most recent vintage of dispute resolution, 
but there is no resolution in sigbt. So you can well imagine why Idaho has little 
confdact in DOES detamination to pcdbnn on its obligations. 

Idaho has gone well above and beyond the legal requirements for resolving our 
dflmnces. We have negotiated in good faith md worked with Idaho’s congressional 
delegation to address what DOE stated was a key stumbling block-adequatc €imding to 
be& waste cleanup, including bzuiedwasre retrieva!. I have ae~cr vadlated on my 
position regariring the need for A e v d  of plutonium-contamioated waste h m  Pit 9- 

DOE’S position that the 1995 Court Settlement does not include removal of buried 
trim-ic waste ftom the Stste of Idaho is particularly distressful to me. 
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Idaho’s position is fa The 1995 Court Settlement requires DOE to reaovc transuranic 
waste located at INEEL, buried or otherwise. I will ~gorously oppose any DOE 
shipments of spent fucl into Idabo until the fed- govesnmcnt recognizes t h i s  obligation 
and provides Idaho with d i d  assurances it Will perfixm undtr the 1995 Court 
Settlement 

I am S u e  you will not miss the ~ O R Y  in the State of Idaho demanding the removal of 
transUrrtnic waste that was never generated in Idaho, but primarily in ‘Colorado. Jt  would 
be dflemt if Idaho were a federally designated &stc repository. But tbe INEEL is not 
such a repository, it never has been, and it never wiU be while I am Govcmor. 

The above prefaces my reply to DOE Acting Manager Mark Frei’s letter of December 14, 
2001, which clcvaus the dispute regarding the Pit 9 project for my considemtion. Under 
the terms of the 1991 Fcdaal Facilities Agreement and Consent Order (FFMCO), 1 have 
twmtf-one days to reach a decision on the rnattet. 

Before addressing the substance of this dispute, I am conccmed about the process for our 
discussions. Although Mr. FA’S lener requests a meeting bctwcm the two of us and 
United States B ~ i r ~ n m e ~ t d  Protection Agency (USEPA) Administrator Christine Todd 
whiman, neither of the fdd stafllj has yet contacted any office to coordinate schedules 
and let ZIS h o w  whm you are both available tu wmc to Idaho. Om respective legal 
counsel have agretd that the twenty-one day h e  frame for my decision would be stayed 
pending our meeting, but X do not intend to wait indef~tdy before moving this mam 

- 

fortvard. 

TO prepare for the substance of ow me-, be advised that the clcmup of Fit 9 and 
other buried transwic waste at INEEL has had my utmost personal. attention Sine I 
became Govcmor ofIdaho, and, prior to that, as United Sates Senator. I have closely 
foUowcd the current dispute. 

As already noted, it has been ova &e months sin= DOE hvoked dispute resolution 
unda our 2991 Agreemen& which fol3owad after Idaho and USEPA denied DOE’s 
request of ma- to thirtccn-ygar extensions fbr Pit 9 project deadlines. At DOE’s 
reque* the Idaho Deparbnmt ofEnvironmental Qlrality @EQ and USEPA 
four months’ wortk~ of extensions to the timdiame for resolving the disputt. Men m E  
did not follow through 011 commitments it made in April and May 2001 to suppart 
extendkg dispute resolution discussions, DEQ Director Steve Allred and USEPA ACting 
Regional Administratur Chuck Findley concluded further discussions with their DOE 
co~nterpart would be unproductive. 

10 

I r-hed a briefing on DEQ Director Steve Allrd’s Memorandum Decision and Order 
o f W  23,2001 before it was issued and have closely followcd subsequent 
developments. AAes receiving Mr. AIlnxl’s Order, Assistaat Secretary Roberson 
requested a second chance to rtsolve thc disputc before elevating it to our Iwcl. We 
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agreed that Mr. Nhtd would participate in further negotiations only d e r  Assistant 
Secretary RoberSon gave her personal commilment with a new, refocused negotiation 
tern which included a member of your M. 

Our rtprescn~tivcs agreed in September 2003, upon a streamlined technical approacb for 
Pit 9 project. As noted in my letter to you of Novmbcr 1,2001, however, the limited 

xfiedde and authority ofthe DOE participants in &fix Septcslbu 5,2001 visit pnvented 
the partics from age- q n  mechanisms needed io guarantee DOE’S PerfOrmar~c~ 
where OUT two Pr;or aprecmcnts for pit 9 proved unsuccessful due to DOE s fdun to 
perform Bs agreed. Nor djd they address the cnfical linkage between infoxuation fbm 
tht Pit 9 p j e c t  and the upcoming decision for deanup of the MEEL’s larger buried 
waste area. 

Udorhmately, DOE never comnaitted to a second meeting lo resolve tbue outstanding 
issues despite the express willingness of DEQ and USEPA repmentatiws to mcet to 
evaluate options to their stated settlement positions. IhclX)E also did not zespond to 
N~vmbcr 2001 request fr~m OW attorneys for a legd analysis to facilitate such a 
di=ussion Instead, I was infomrcd that the p d t s  engaged in a series o f  disjointed 
phone d s ,  the outcome of which DOE mischaractmizd, both in writing and latex in a 
direct meeting me, 

1 am prepared to enter into the substance of these discussions and work diligently for 
their resolution. For example, I am disposed to look fhvorably on the current rechnical 
approach proposed by DOE to deal with Pit 9. In fact, tbis technical proposal is, in 
esserice, the same one initidy propod when the Pit 9 project was conceived neariy 10 
Years ago and again in 1997, but notbing ‘has bppencd. Is it any wander why Idaho 
questions DOE’S determinatim to perform on its D U ~ C L O ~ S  previous commitment? 

As President Bush’s able rcpmcntativc on this matter, I know you wil l  work With me to 
provide the solutions we seek. We are at a crucial moment in a Iong-mmh$ controvtrsy 
Wfiich is now poised for re~lutioa But as we proceed, you must rccognizc that Idaho 
deserves action now and her citizens .cannot be subject to mon broken promises. 

Govmor 
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